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FINAL REGULATIONS 
MASSACHUSETTS PAID SICK LEAVE LAW 

 
This describes the provisions of the Sick Leave Statute and incorporates the Attorney General! s 
Proposed Regulations (" A.G. Draft Reg. # ) and Final Regulations (" A.G. Final Reg. # ) to 
implement the Statute.1 
 
There is still time to register for Meghan Sullivan ! s presentation on July 13, 2015.  
 
Effective 
 

• Massachusetts Sick Leave Law is effective on July 1, 2015 UNLESS the employer is 
covered by the Safe Harbor, also known as the " Transition Year. #   Employers having a 
policy on or before May 1, 2015, that provided paid time off or paid sick leave, may be 
able to delay full compliance with EST until January 1, 2016.  See below, Safe 
Harbor/Transition Year.    

 
Covered and Excluded Employers and Employees 
 

• Any full-time, part-time or temporary employee is covered. 
 
A.G. Final Reg. also includes " seasonal#  employees. 
 

• The employee’s " primary place of work #  must be in Massachusetts regardless of the 
location of the employer.  
 

Not included in the definition of covered employer or employee:   
 

o Government Employees:  Employees of the U.S. government, employees of cities or 
towns (unless accepted); employees of a local public employer (other than city or town) 
unless accepted by vote of the prudential governing body; 
 

o Interns, Work-study, R.A.’s:  A student attending a public or private institution of higher 
education in a federal work study program, or on a financial aid or scholarship program; 
or those working in residence halls or other residences operated by the institution in 

                                                
1 A.G. proposed regulations issued on April 24, 2015 are indicated as " A.G Draft Reg. #  and highlighted in red.  Final 
Regulations issued on June 19, 2015 are indicated as " A.G. Final Reg.#  and appear in blue.  The original statutory 
language appears in black. 
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exchange for a waiver of reduction of room, board, tuition or other education-related 
expenses; or those who are exempt from FICA pursuant to 26 USC Section 3121(b)(10).  
(SHQ Observation: Section 312(b)(10) is the “Student FICA Exception.”) 
 

o School-aged students under 20 USC Section 1400 (IDEA); and 
 

o Adult clients residing in a Massachusetts-licensed program and performing work duties 
within the program setting as part of bona fide education or vocational training.  
 

A.G. Draft Reg.:  
 
• Covered employees include interns who have to be treated as employees under 

Massachusetts law. Under the A.G. Final Reg., interns are excluded. 
 

• Any person who performs services for an employer for wage, remuneration or other 
compensation.  Same definition in the A.G. Final Reg. 
 

• If employed by an employer that employs 11 or more employees, the employee is 
entitled to accrue up to 40 hours of paid sick time. 
 

• If employed by an employer that employs fewer than 11 employees, the employee is 
entitled to accrue 40 hours which can be unpaid sick time. 
 

• Employees of cities and towns are covered only if the law is locally accepted. 
 

A.G. Final Reg.: Calculating the Employer Size 

• Average of 11 or more employees on the payroll during the preceding benefit year.   

• Determine average number of employees by counting the number of employees (all of 
them) on the payroll during each pay period and dividing by the number of pay periods.  

• Joint employer. Employees provided by a staffing agency are counted by both the 
staffing agency and the employer.  

• If the benefit year is based on employee anniversary dates, calculate size based on the 
period of January 1 to December 31 of the previous year.  

• All of an employer! s employees, whether working in or outside Massachusetts and 
regardless of their eligibility to accrue and use earned sick time, shall be counted when 
determining employer size. 

• If employer size changes, and paid or unpaid status is changing, employer must provide 
at least 30 days !  advance notice.  

• If earned as paid time, it is paid when used. If earned as unpaid time, it is unpaid when 
used.  

• If an employee has both unused paid and unpaid time available for use, the employee 
has the option of using either or both to cover the use of EST. 
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The Amount of Required Sick Time 
 

• Employers having 11 or more employees are required to provide an employee up to 40 
hours of paid sick time each calendar year earned by the employee at 1 hour of sick time 
for every 30 hours worked by the employee. A.G. Draft Reg.: Hours worked includes 
overtime hours. 
 

A.G. Final Reg.: Equivalent Tracking and Frontloading 
 

• Employers may track 1 hour for 30 worked in any equivalent accrual rate with smaller 
increments of time such as 1 minute of sick time per 30 minutes worked, 2 minutes of 
earned sick time per hour worked, etc.). 
 

• Employers and employees, by mutual written agreement, may arrange for employees to 
use earned sick time before accruing it and for employers to count the use against future 
accrual. 
 

• Employers having fewer than 11 employees are required to provide up to 40 hours of 
unpaid time to an employee each calendar year earned at 1 hour of sick time for every 
30 hours worked by the employee. 
 

A.G. Draft Reg.: 
 
• A " calendar year#  is any consecutive 12-month period of time as determined by an 

employer. Employers shall apply the choice " calendar year#  consistently and uniformly to 
all employees and shall inform their employees by way of a written notice at the date of 
hire as to what constitutes a " calendar year. #   " Calendar year#  is not changed. " Benefit 
year#  is used interchangeably with " calendar year.#  
 

A.G. Final Reg.: Capping the Accrual and the Amount Earned (See also, “Carry-over and Pay-
Out”) 

 
• The amount of time is capped at 40 hours per benefit year. 

 
• Once the employee reaches 40 hours in a benefit year, no additional time is accrued 

regardless of the additional hours they work 
 

• Where the employee ! s bank of hours reaches 40, the employer " may opt #  to delay 
further accrual until the employee draws down the bank to below 40 hours. 
 

• Accrual is on hours worked, not on hours paid when not working. 
 
Earning of Sick Time 
 

• Employees begin to accrue sick time from the date of hire or as of July 1, 2015, 
whichever date is later.   
 

• Salaried overtime exempt employees are assumed to work a 40-hour work week for 
purposes of accrual.  If a salaried employee ! s normal work week is less than 40 hours, 
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paid time accrues based upon the employee ! s normal work week.  A.G. Final Reg. do 
not change this definition but explain it further.  
 

A.G. Draft Reg.: 
 
• If an employee ! s primary place of work is in Massachusetts, the employee is eligible to 

accrue and use earned sick time on all hours worked regardless of location. The 
employee does not have to work more than 50% of the employee ! s working time in 
Massachusetts for Massachusetts to be the employee ! s primary location. 

 
A.G. Final Reg.:  
 
Relocation/Transfer Into MA:  Employee relocates within an employer from another state 

into the employer location within Massachusetts.  The " first 
day of actual work #  in the Massachusetts location is the 
date the accrual begins (not the original date of hire within 
the company but located in another state).  

 
Relocation/Transfer Out of MA: Employee relocates or transfers to another state but 

remains with the same employer, accrual stops (but they 
may use their accrued time).   

 
Salaried Exempt Accrual Rate: Salaried exempt are assumed to work 40 hours in each 

work week unless their jobs specify a lower number of 
hours worked per week (such as salaried part-time 
employees). If fewer than 40 hours scheduled, the accrual 
is based on that specified number of hours per week.   

 
FFS or Piece Work Accrual: Fee-for-service or piece work accrues " on a reasonable 

measure of the time the employees work, including 
established practices or billing. #  

 
Adjunct Faculty Accrual: Adjunct faculty compensated on a fee-for-service or " per 

course #  are deemed to work 3 hours for each " classroom 
hour#  worked. 

 
Family Child Care Providers: Family child care providers (M.G.L. c. 15D Section 17) 

work 6 hours for each " part day #  worked and 10 hours for 
each " full day #  worked. (SHQ observation: Chapter 15D, 
Department of Early Education and Care: Section 17 – 
providers to low income or at-risk children paid by the 
Commonwealth under a rate structure for voucher and 
contracted payments.) 

 
When and How Sick Time Can Be Used 
 

• Employees may begin to use earned sick time on the 90th day after hire.  
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A.G. Final Reg.:  
 
Employees have the right to use 40 hours of earned sick time per benefit year if the employee 
works sufficient hours to earn the time. 

 
Only to Replace Paid Time: An employee may not use earned sick time if the employee is not 

scheduled to be at work during the period of use.  
 

90-Day Vesting Period:  Accrual begins on the first date of actual work and use can begin 
90 days later regardless of the number of days worked during the 
90-day period. 

 
Regarding July 1, 2015, if first day of actual work was on or before April 2nd, use as accrues.  

 
A.G Draft. Reg.: 
 

• Break in service: Upon a return to work, after a break in service of up to 1 year or less, 
an employee has the right to use any accrued sick time earned up to the break in 
service. 

 
A.G. Final Reg.: Break in Service 
 
Up to 4 months: Following a break in service of up to 4 months, employee maintains the 

right to use any unused earned sick time accrued before the break in 
service.  

 
4 to 12 months: Following a break in service of between 4 and 12 months, an employee 

shall maintain the right to use earned sick time accrued before the break 
in service if the employee ! s unused bank of earned sick time equals or 
exceeds 10 hours. 

 
Up to 12 months: Following a break in service of up to 12 months, employees maintain their 

vesting days and do not need to restart the 90-day vesting period.  
 

• Earned sick time can be used in increments of 1 hour, or in the smallest increment that 
an employer! s payroll system allows (thus, if the employer! s payroll time system 
measures paid time in tenths or quarters of an hour, an employee can use sick time in 
an amount of less than an hour). 
 

One Hour is the Smallest Initial Increment for Use. Thereafter, Partial Hours.  
 
A.G. Final Reg.: The smallest amount of sick time an employee can use is 1 hour.  For uses 
beyond 1 hour, employees may use earned sick time in hourly increments or in the smallest 
increment the employer! s payroll system uses to account for absences or use of other time.   

 
• An employer may review with employees the allowable purposes for which EST may be 

used under the Statute. 
 

No Tardiness Excuse: Employees may not use EST as an excuse to be late for work 
" without an authorized purpose under [the Statute]. #  
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No Accepting Shifts to Use EST: Employees may not accept a specific shift assignment with 
the intention of calling out sick for all or part of that shift.  

 
A.G. Draft Reg.: 
 

• Where the employer is required to hire a replacement, the employer may require the 
employee to use up to a full shift of earned sick time. 

 
A.G. Final Reg.: 
 
Substitute Hours = EST Requirement 

Where the use of EST requires the employer to hire a replacement or call in another 
employee and the employer does so, the employer may require the employee to use an 
equal number of hours as the replacement or call-in employee works, up to a full shift of 
EST.  

 
Out of Paid Time – Cover the Shift with Unpaid Time 

If the employee lacks sufficient EST to cover the absence, the employer must provide 
sufficient job-protected unpaid leave to make up the difference in that shift.  

 
Employer Transportation Missed 

Where no replacement or call-in occurs, but the employee misses transportation due to 
the call-in, the employee is only required to use EST for hours missed before arriving at 
the work site.  

 
A.G. Draft Reg.: Rate of Paid Leave 
 

• Accrued time off from work is compensated at the same hourly rate as the employee 
earns at the time the employee uses the paid sick time.  
 

• For an employee paid on an hourly basis, the " same hourly rate #  means base rate 
wages and any other benefits paid or accrued on an hourly basis when the individual 
works. 
 

• For an employee who receives different pay rates for hourly work, the " blended rate #  
means the weighted average of all such rates during the previous pay period. 
 

• For an employee paid on a salary, total earnings in the previous pay period divided by 
the total hours worked during the previous pay period. 
 

• The same hourly rate shall not include overtime, holiday pay or other premium rates. 
 
A.G. Final Reg.: Rate of Paid Leave  
 
Defined terms, " Regular Hourly Rate #  and " Same Hourly Rate #  (see exclusions from hourly 
rates, below). 
 
(SHQ note: “Regular Hourly Rate” is defined as “the amount that an employee is regularly paid 
for each hour of work.”  Do not confuse this with the “base rate” under the FLSA. Compliance 
with both is required.) 
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" Same Hourly Rate #  (" SHR# ) is a defined term having seven sections (excluding sub-sections): 
 
Paid by the Hour:   Employee ! s regular hourly rate 
 
Different pay rates for hourly work (same employer): SHR means either:  
 

a. The wages that would have been paid for the hours absent 
during use of EST (if the employee had worked); or 

 
b. Blended rate, determined by the weighted average of all 

regular rates of pay over the previous pay period, month, 
quarter or other established period of time the employer 
customarily uses to calculate blended rates for similar 
purposes. 

 
* Whichever method, the employer must use a consistent method 
for each employee throughout a benefit year.  
 

Salaried employees:  SHR means the total earnings in the previous pay period divided 
by the total hours worked during the previous pay period.  If 
exempt under the FLSA, 40 hours is assumed (unless regularly 
scheduled for less than 40, use normal work week).  

 
* SHR can never be less than the minimum wage under 
Massachusetts law.  

 
Piece work or  
fee-for-service:  The same hourly rate means a reasonable calculation of the 

wages or fees the employee would have received if she/he had 
worked. 

 
Commission (base wage+ 
or commission only):  SHR means the greater of the base wage or the effective 

minimum wage under state law. 
 
Tipped employees:  Minimum wage ($9.00 as of January 1, 2015). 
 
Same Hourly Rate (SHR) shall not include: 
 

a. Sums paid as commission, drawing accounts, bonuses, or other incentive pay 
based on sales or productions. 
 

b. Sums excluded under 29 USC Section 207(e), contributions to irrevocable trusts, 
401(k), life insurance, disability insurance, health insurance and any other 
employee benefit plan. (SHQ Observation: the U.S. Code referenced in the FLSA 
Section 207(e) defines the exclusions from the “Regular Rate of Pay”). 
 

c. Overtime, holiday pay or other premium rates.  
 
 * A shift differential is not a premium that is excluded from the " Same Hourly Rate #  definition.  
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A.G. Final Reg.: When Must the EST be Paid? 
 
When used:   EST (paid) must be paid on the same schedule as regular wages are paid. 

Employer may not delay compensating employees for earned paid sick time. 
 
Valid Reasons for the Use of Earned Sick Time 
 

• Care of the employee ! s child (i.e., biological, adopted, foster, stepchild, legal ward or a 
child of a person who has assumed the responsibility of parenthood), spouse (including 
same sex), parent or parent of a spouse, who is suffering from a physical or mental 
illness, injury or medical condition that requires home care, professional medical 
diagnosis or care or preventative medical care. A.G. Final Reg. define child and 
" assuming the responsibility. #  

 
• Care of the employee ! s own physical or mental illness, injury or medical condition that 

requires home care, professional medical diagnosis or care or preventative medical 
care. 

 
• Attending the employee ! s routine medical appointment or a routine medical appointment 

for the employee ! s child, spouse, parent or parent of spouse. 
 

• Addressing psychological, physical or legal effects of domestic violence (i.e., abuse that 
consists of attempting to cause or causing physical harm; placing another in fear of 
imminent serious physical harm; causing another to engage in involuntary sexual 
relations by force; engaging in mental abuse; depriving another of medical care or food; 
and restraining liberty of another). 
 

A.G. Draft Reg.: 
 
• An employee may provide reasonable notice without explicitly referencing the law or 

using the terms " earned sick time. #  
 

• An employer may review with the employee the purposes for which earned sick time 
may be used. 
 

A.G. Final Reg.: 
 

• If an employee is committing fraud or abuse by engaging in an activity that is not 
consistent with allowable purposes for EST [under the Statute], an employer may 
discipline employee for misuse of sick leave. 
 

• If the employee is exhibiting a clear pattern of taking leave on days just before or after a 
weekend, vacation or holiday, an employer may discipline the employee for misuse of 
earned sick time, unless the employee provides verification of authorized use under [the 
Statute].  

 
Managing Absences Requires Coordination with FMLA and SNLA Leave Entitlements 
 
SHQ Note: While the A.G. Final Reg. provide for the time running concurrently, the A.G. Final 
Reg. also direct employers that they cannot ask about the type of medical issue.  Employers 
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must be careful to balance the EST state law with the federal requirements (FMLA detailed 
forms) and the ADA reasonable accommodation.  Employers also should take care to notify an 
employee of the reason for the inquiry – even under state law, C. 151B, where a reasonable 
accommodation interactive process is required, employees are required to participate.  
 

• The Federal Family and Medical Leave Act (“FMLA”) provides certain employees 
working for employers having 50 or more employees with entitlement to an unpaid leave 
of up to 12 weeks. That leave can be used incrementally and sporadically, in lengths of 
days or hours. Reasons for which FMLA leave can be used include some of the Sick 
Leave Law reasons. Paid non-work time to which an employee may be entitled can be 
used concurrently with an FMLA absence. 
  

• Massachusetts employers covered by the FMLA are also covered by the Massachusetts 
Small Necessities Leave Act (“SNLA”). The SNLA provides an additional 24 hours’ 
unpaid leave per 12 months for reasons other than the reasons covered by the FMLA.  
Again, some of the SNLA reasons are covered by the “paid” absences covered by the 
Massachusetts Sick Leave Law.  
  

• In certain circumstances, a portion of an FMLA or a SNLA leave (absence) may be a 
paid absence under the Sick Leave Law. 
 

A.G. Final Reg.: 
 

• Interaction with State and Federal Leave Laws. Earned Sick Time may run concurrently 
with time off provided by the FMLA, the Massachusetts Parental Leave Act, the 
Massachusetts Domestic Violence Leave Act, the Small Necessities Leave Act and 
other laws that may allow employees to make concurrent use of leave for the same 
purposes.  Employees may choose to use, or employers may require employees to use, 
concurrent earned paid sick time $  to receive pay when taking other statutorily 
authorized leave that would otherwise be unpaid.   

 
Make-Up Time 
 

• When an employee agrees with the employer to work the same number of hours or 
shifts during the same or the next pay period as when the employee is absent because 
of an earned sick leave eligible reason, the employee will not be charged with use of 
earned sick time for the absence.  Plus, the employer does not have to pay the 
employee for that absent work time. 
 

A.G. Final Reg.: Make-Up Time 
 
Cannot be required: An employer " shall not #  require an employee to make up time off 

from work as a condition of using EST.   
 
Mutual agreement allowed: The employer and employee may arrange for the employee to 

work additional hours during the same or next pay period to avoid 
the use of, and payment for, earned sick time. 
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Fee-for-Service Make-Up: With fee-for-service employees, the parties may arrange to make 
up hours during the same pay period or any future pay period that 
is mutually agreeable.  

 
(SHQ Observation: A Fair Labor Standards Act (“FLSA”) Caution – There may be an FLSA 
overtime implication if the make-up time is in the following pay period, and the “make-up” hours 
result in the performance of actual work in excess of 40 hours during a work week in the 
following pay period.) 
 
Carry-Over and Pay-Out 
 

• Up to 40 hours of earned unused sick time can be carried over to the next calendar year.  
  

• Employees are not entitled to use more than 40 hours in a calendar year even if having 
carried over hours.   
 

• Employers do not have to pay for earned unused sick time at an employee ! s termination. 
 

• Paid time off plans that an employer may clarify to include statutory sick leave, but which 
do not distinguish among specific uses for the paid time off, can be problematic since the 
Attorney General opines that vacation time is accrued or earned and must be paid upon 
termination. (See following Suggested Employer Action Steps). 
 

A.G. Draft Reg.:  
 

• An employer has an option to offer a pay-out of up to 40 hours of unused earned sick 
time at the end of the employer! s calendar year, provided the employer makes available 
to the employee at least 16 hours of sick time at the beginning of the new calendar year. 
 

• An employer is not permitted to pay out sick time as it accrues. 
 
(SHQ Observation:  In light of the new cap on accrual at 40 hours (see The Amount of Required 
Sick Time and Earning Sick Time, above), the concern regarding carry-over and large sick leave 
banks is not as significant as before.) 
 
EST Buy-Out:  Employers have the option (but are not required) to pay out up to the 40 hours 

of unused EST at the end of the benefit year %  or when the employee changes 
jobs within the employer! s employment.  

 
16 hours+ If paying out 16 hours or more, must provide 16 hours until the employee 

accrues new paid time (which shall replace the unpaid time as it accrues).  
 
Less?  If paying out less than 16 hours, employer shall provide an equal amount until 

the employee accrues new paid time which shall replace the unpaid time as it 
accrues.  

 
Separation: Pay-out is not required. Employers have the option but are not required to pay 

out unused earned sick time upon separation from employment.  
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Certification Can Be Required 
 
SHQ Observation:  The A.G. Final Reg. identify two situations where documentation can 
be required. The A.G. Final Reg. do not change the statutory wording regarding 24 
consecutive hours before a medical certification can be required. However, the final 
regulations do allow employers to require employees affirm the statutory reason for the 
use of the EST.  To avoid confusion, we have included the full text of the 
“documentation” section in blue following the statutory and draft regulation discussion. 
Employers must remember to carefully and strategically balance the documentation 
prohibitions in the EST regulations with the compliance obligations in the FMLA and 
disability discrimination statutes.    
 

• When more than 24 consecutive hours (3 consecutive scheduled work days) of earned 
sick time are requested, an employer may require certification of the need for sick time 
and the qualifying reason.   
 

A.G. Draft Reg.:  
 
• Employees must submit such certification or documentation within 30 days of taking 

earned sick time for which such certification or documentation is required. 
 

• Employers may not delay the taking of, or payment for, earned sick time because they 
haven ! t received the certification.   
 

A.G. Draft Reg.:  
 

• If an employee fails without reasonable justification to comply with the reasonable 
documentation requirements of the employer, the employer may delay or deny the future 
use of accrued earned sick time until the documentation is provided. 

 
• An employee does not need to provide certification for an absence of fewer than 24 

consecutive hours. 
 

• An employee ! s medical certification is sufficient, if: (1) it is signed by a health care 
provider involved in following or treating the illness, injury or condition; and (2) it 
indicates the amount of time needed. 
 

A.G. Draft Reg.: 
  
• Health care provider includes any person determined by the U.S. Secretary of Labor as 

capable of providing health care services under 29 USC Section 2611 or a doctor 
licensed to practice. This includes podiatrists, dentists, clinical psychologists, 
optometrists, chiropractors, nurse practitioners, nurse-midwives, clinical social workers, 
physician assistants or Christian Science practitioners. 

 
A.G. Final Reg. also include anyone the employer! s group health plan will rely on to substantiate 
a claim as well as foreign health care providers (working outside of Massachusetts).  
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• Domestic violence-related certification can be in the form of documents that include:  
 

1. A restraining order; 
 

2. A police record and documentation that perpetrator has been convicted of 
domestic violence; 
 

A.G. Draft Reg.:  
 

3. Medical documentation of the abuse; 
 

4. A statement provided by a counselor, social worker, health worker, member of 
the clergy, shelter worker, legal advocate or other professional who has assisted 
the individual in addressing the effects of the abuse on the individual or the 
individual! s family; and 
 

5. A signed written statement from the individual attesting to the abuse. 
 

• Employers may not require that the documentation explain the nature of the illness or 
the details of the domestic violence.  

 
(SHQ Observation: Many Massachusetts employers must also comply with the new Domestic 
Violence Leave Law (“DLV”) which requires a notice to each employee.  Employers must 
comply with both the EST law and the DVL law.) 

 
A.G. Draft Reg.:  

 
• Employers may require employees to submit written verification that they have used 

earned sick time for allowable purposes after using any amount of sick leave. 
 

• An employer may not request medical documentation from an employee substantiating 
the need to use earned sick time until the employee uses more than 24 consecutive 
hours of earned sick time. 
 

• If an employee is committing fraud or abuse by engaging in an activity that is not 
consistent with allowable purposes for leave (e.g., being sick, caring for an ill family 
member) or by exhibiting a clear pattern of taking leave on days when the employee is 
scheduled to perform duties perceived as undesirable, an employer may discipline the 
employee for misuse of sick leave. 

 
• Employees who do not have a health care provider may provide a signed written 

statement evidencing the need for the use of the earned sick time, without being 
required to explain the nature of the illness, in lieu of certification by a health care 
provider.  
 

• Employers may use the Attorney General! s model form and may include a check-off 
listing of the statutory reasons for permissible use of earned sick time in such form. 
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• Forms used to request information for FMLA or ADA purposes will have to be 
coordinated with the Sick Leave Law documentation.  This hopefully will be addressed 
by the Attorney General. 

 
A.G. Final Reg.: 
 
Documentation of Use of Earned Sick Time 
 

1. An employer may require written documentation for an employee ! s use of earned sick 
time that: 

 
24-Hours Scheduled:  Exceeds 24 consecutively scheduled work hours; 

 
3 Days Scheduled: Exceeds 3 consecutive days on which the employee was 

scheduled to work; 
 
Last 2 weeks: Occurs within 2 weeks prior to an employee ! s final 

scheduled day of work before termination of employment, 
except in the case of temporary employees; 

 
Excessive: Occurs after 4 unforeseeable and undocumented 

absences within a 3-month period; or 
 

Under Age 17: For employees aged 17 and under, occurs after 3 
unforeseeable and undocumented absences within a 3-
month period.  

 
2. In the above list of situations, the written documentation that may be required includes: 

 
a. Written documentation signed by a health care provider indicating the need 

for EST taken; or 
 

b. With regards to indicating the need for leave related to domestic violence, 
any of the following: 
 

i. A restraining order or other documentation of equitable relief issued 
by a court of competent jurisdiction; 

ii. A police record documenting the abuse; 
iii. Documentation that the perpetrator of the abuse has been convicted 

of one or more offense under MGL c. 265 where the victim was a 
family or household member; 

iv. Medical documentation of the abuse; 
v. A statement provided by a counselor, social worker, health worker, 

member of the clergy, shelter worker, legal advocate or other 
professional who has assisted the employee in addressing the effects 
of the abuse on the employee or the employee ! s family; 

vi. Or a signed written statement from the employee attesting to the 
abuse. 
  

3. The employer may not require that an employee provide documentation to explain the 
nature of the illness or the details of the domestic violence. 
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4. All evidence of domestic violence experienced by an employee shall not be disclosed by 
the employer unless written consent for disclosure is given by the employee at the time 
the evidence is provided. 

 
5. Where documentation is required, uninsured employees can provide a signed, written 

statement evidencing the need for the use of earned sick time. Employers may use the 
Attorney General! s model form. And may include a check-off listing of the statutory 
reasons. If use own verification form, shall not require any additional information than 
that which is required by Statute.  

 
6. Documentation can be in-hand or by any reasonable method (like e-mail). 

 
7. Documentation must be submitted within 7 days after taking the EST unless for good 

cause shown, an employee requires more time to provide such documentation. 
 

8. If an employee fails to comply without reasonable justification with the documentation 
requirement, the employer may recoup the sum paid for EST from future pay, as an 
overpayment. Employees must be put on notice of this practice.  

 
9. If documentation is not provided for unpaid EST, the employer may deny the future use 

of an equivalent number of hours until documentation is required but may not otherwise 
take adverse action.  
 

Affirmation Following Any Use is Allowed  
 

10. Employers may require employees to personally verify in writing that they have used 
EST for allowable purposes after using any amount of sick leave (without disclosing 
nature of illness or domestic violence).  Can use Attorney General! s model form with a 
check-off. If use own form, can require any additional information.  
 

Special Circumstances Involving Public Safety, Emergencies, Healthcare Organizations and 
Fitness of Duty 
 

11. Public employers performing essential public health and safety functions can require 
written documentation from a medical provider substantiating EST use. Employer can 
also require additional notification procedures. Both heightened documentation during 
severe weather events or other emergencies. If employee fails without cause to follow 
policies in such circumstances, an employer may discipline an employee for misuse of 
sick leave.  
 

Special Rules Regarding Healthcare Organizations 
 

12. Health care providers may require employees making any use of EST during local, state 
or federally declared emergencies to provide written documentation from a medical 
provider substantiating its use and to follow additional notification procedures set forth by 
the employer.  If an employee fails without cause to follow policies in such 
circumstances, an employer may discipline an employee for misuse of sick leave.  
 

13. Fitness for Duty. May be required, or a work release or other documentation from a 
medical provider before an employee returns to work after an absence during which EST 
was used, if such certification is customarily required and consistent with industry 
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practice or state and federal safety requirements and reasonable safety concerns exist 
regarding the employee ! s ability to perform duties.  " Reasonable safety concerns #  means 
a reasonable belief of significant risk of harm to the employee or others.  

 
Advance Notice 
 

• A good-faith effort to notify the employer in advance of the absence must be made by 
the employee if the need for the earned sick time is foreseeable. 
 

A.G. Draft Reg.:  
 

• Compliance with the employer! s reasonable notification system that the employee 
customarily uses to communicate with the employer for absences or requesting leave 
may be required. 

 
A.G. Final Reg.: Must Notify 
 

• Employees must notify their employers before they use earned sick time, except in an 
emergency. 
 

• EST cannot be used as an excuse to be late for work without an authorized purpose 
[under the Statute]. 
  

• If an employer does not have an existing policy or procedure for providing notice, the 
employer shall establish such a policy or procedure, preferably in writing, and it should 
enable the employee to effectively provide reasonable notice in a way that can be 
documented. 
 

• Seven days !  advance notice may be required if the reason for earned sick time is for a 
pre-scheduled or foreseeable absence. 
 

For foreseeable or pre-scheduled use of earned sick time, the employer may have a written 
policy requiring up to seven days !  notice, except where the employee learns of the need to use 
EST within a shorter period.  
 

• Employers that require notice of foreseeable use shall maintain a written policy that 
contains procedures for the employee to provide notice. 
 

• If an employee anticipates a multi-day absence from work, an employer may require 
notification on a daily basis from the employee or the employee ! s surrogate (e.g., 
spouse, adult family member or other responsible party), unless the circumstances make 
such notification infeasible. 
 

For multi-day absences, an employer may require notification of the expected duration of the 
leave or, if unknown, then on a daily basis from the employee or the employee ! s surrogate 
(spouse, adult family member of other responsible party), unless the circumstances make such 
notice unreasonable.  

 
• If the use is unforeseeable, the employee must report this need to the employer as soon 

as is practicable and must comply with an employer! s notification system. 
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Notice required for unforeseeable absences is what is reasonable under the circumstances, 
recognizing that there are certain situations, such as accidents or sudden illness, for which 
advance notice might be infeasible. 
 
• An employee shall comply with an employer! s notification system policy or call-in 

procedures for the use of unforeseeable earned sick time. 
 

• An employer may require employees to use reasonable notification systems the 
employer creates, provided that the employees shall be allowed to communicate with the 
employer in a manner the employee customarily uses to communicate with the employer 
for absences or requesting leave.  
 

• If an employee is unable to provide notice personally, notice may be provided by the 
employee ! s surrogate (e.g., spouse, adult family member or other responsible party). 
 

A.G. Final Reg.: Employers may seek verification of authorized use from a parent or guardian if 
they have reasonable suspicion that an employee aged 17 or under is misusing earned sick 
time, unless verification would create a health and safety risk or hardship to the employee.  
 
Other Paid Time Off: 
 

• An employer that provides 40 or more hours of paid time off (i.e., vacation or other paid 
leave policy) is not required to provide additional time off for sick time, if an employee is 
able to use that paid time off for reasons allowed under the law; A.G. Draft Reg.: and 
accrues at least at the rate of 1 hour PTO for every 30 hours of work; and has the same 
notice requirements. 
 

• Where use of paid time off is permitted for the Sick Leave Law reasons, an employer! s 
memo to employees and a human resources policy should state this duplicative use of 
the paid time off. 
 

(SHQ Observation:  The A.G. Final Reg. provide employers with options regarding front-loading 
EST as well as PTO plans.  In addition, the A.G. Final Reg. provide that if alternative methods of 
awarding time off are utilized (with the time off being for the same reasons and with the same 
protections as the Statute requires), many of the tracking obligations are eliminated.) 
 
A.G. Final Reg.:  
 
PTO Allowed: Employers may have a sick leave or PTO policy but must provide at least 

the same amount of time to use for the same purposes, under the same 
conditions and with the same job protections as the law. 

 
Internal Differences  
OK: Employers may have different paid leave policies for different groups of 

employees (as long as the law is met). 
 
Policy Substitution: Employers may substitute their own policy as law as long as the terms of 

the law are met. 
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Lump Sum Allowed: May lump sum 40 hours at the start of each benefit year and, if so, 
employers do not need to track accrual or allow rollover. 

 
No Tracking with  
Lump Sum:   May lump sum 40 hours at the start of each benefit year and, if so, 

employers do not need to track accrual or allow rollover. 
 
40 Hours of  
Vacation? No additional paid time required if uses and legal protections are 

available.  
 

Employers that provide 40 or more hours of PTO or vacation do not need 
to provide more sick time as long as the time can be used for the same 
purposes as the law.  If utilizing this option, need to provide notice 
that additional time will not be provided. 

 
No more than 40? Need to provide notice to employees.  
 
Unlimited Sick Time: Employers having an unlimited sick leave policy shall not be required to 

track accrual or allow rollover as long as use is consistent with the law. 
 
More than 40 PTO? Can limit statutory sick time use to 40. Employer may maintain separate 

use policies for PTO in excess of 40 hours, provided that they allow 
employees to designate which time is taken as earned sick time. 

 
No Tracking System: Tracking of accrual over a benefit year is not required if specific earning 

schedules are followed or a lump sum is provided. Rollovers required: 
 
Employers using these schedules will be in compliance even if an 
employee ! s hours vary from week to week. Employers may accelerate the 
accrual or increase hours if they choose. Employees accruing earned sick 
time on these schedules will have the right to roll over their sick leave up 
to 40 hours and accrual may be delayed while an employee maintains an 
unused bank of 40 hours. 
 
For employees working an average of: 
 
ÿ 37.5-40 hours per week: provide 8 hours per month for 5 months 
ÿ 30 hours per week:  provide 5 hours per month for 8 months 
ÿ 24 hours per week:  provide 4 hours per month for 10 months 
ÿ 20 hours per week:  provide 4 hours per month for 9 months 
ÿ 16 hours per week:  provide 3 hours per month for 10 months 
ÿ 10 hours per week:  provide 2 hours per month for 10 months 
ÿ 5 hours per week:  provide 1 hour per month for 10 months 
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Collective Bargaining Agreements 
 
A.G. Final Reg.: 
Includes Severability Provision 
 
(SHQ Observation: Case pending in Federal Court regarding the application of the EST to 
employers having a collective bargaining agreement with a recognized union.)   
 

• Employees covered by a collective bargaining labor agreement are entitled to the 
coverage of the law on the same basis as other employees. 
 

• If a labor agreement provides 40 or more hours of paid time off, additional paid time off 
pursuant to the State Sick Leave Law does not have to be provided if current paid time 
off can be used for reasons allowed under the law. 
 

• An NLRB Caution %  Unless an existing labor contract (as of July 1, 2015) specifically 
states that reasons qualifying for a Sick Leave Law absence are covered by existing 
labor contract paid time off provisions, the current National Labor Relations Board will 
probably rule that extending existing labor contract paid time off to also cover Sick Leave 
Law reasons is a subject of bargaining and must be negotiated with the union.   

 
A.G. Final Reg.: Safe Harbor/Transition Year 
 

• Policy as of May 1, 2015 providing PTO or paid sick leave, deemed compliant until 
January 1, 2016, as long as the following conditions are met: 
 

1. Full-time employees on the policy can earn and use at least 30 hours of paid 
time off/paid sick leave from January to December 2015. 
 

2. July 1, those not covered by the policy (part-time, seasonal, etc.) must either: 
 

a. Accrue at the same rate as full-time employees; or 
 

b. If lump sum under the policy, prorate lump sum allocation as follows: 
 

i. If annual, then half and proportionately reduced for those hired 
after July 1; or 

ii.  Proportionate for part-time employees; and 
 

3. No retaliation, available for statutory uses, able to roll over (unless no rollover 
due to lump sum allocation). 
 

• In all other respects, administer the policy the same way until January 1, 2016. 
 

• Employers having the options to use the safe harbor may also choose full or partial 
compliance as of July 1. 
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Public Employers:  
 
(SHQ Observation: While the EST law will not apply unless formally adopted, public employees 
have the right to engage in protected activity. Caution is advised regarding protected concerted 
activity and non-retaliation should employees engage in protected activity regarding the 
passage or application of this law.) 
 
Recordkeeping and Notices: 
 

• The Attorney General will issue regulations regarding mandatory records. 
 

• A Notice to be drafted by the Attorney General will have to be posted in the workplace. 
 

• Employers are required to provide the Attorney General drafted Notice to employees. 
 

A.G. Draft Reg.: 
  

• Employers shall keep a true and accurate record of the accrual and use of earned sick 
time. 
 

• Employers must maintain such records for a period of three years. 
 

• Employers must provide a copy of the records upon demand by the Attorney General. 
 

• An employee at reasonable times and places may inspect the records pertaining to that 
employee. 
 

• Employers shall inform employees in writing at the beginning of employment what 
constitutes " calendar year. #   
 

• Any change by an employer in the designation of what a calendar year means for 
purposes of accrual and use shall be prospective and shall not cause a loss or forfeiture 
of any employee ! s accrued earned sick time. 

 
A.G. Final Reg.: Recordkeeping and Disclosure 
 

• If employers have time off under PTO, vacation or other policy that complies with the 
EST law, do not need to track and keep a separate record of accrual and use.   
 

• If maintain separate time off policies, must keep records of the time designated as EST. 
 

• Maintain records for three years.  
 

• Must provide records to the Attorney General within ten business days of a request.  
 

• Employees may inspect his/her records " at a reasonable time and place. #  
 

• Post the Notice from the Attorney General " in a conspicuous place accessible to 
employees. #  
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• Provide the Attorney General Notice to eligible employees or keep the policy in an 
employee manual or handbook.  

 
Illegal Employer Action: 
 

• Employers are prohibited from: 
 

1. Interfering with or denying the exercise of a Sick Leave Law right; 
 

2. Using the use of sick time as a negative factor in an employment action; 
 

3. Taking adverse action against an employee who opposes practices in violation      
of the law. 

 
• Employer may be sued for violations and be liable for lost wages, benefits, attorneys !  

fees and triple damages for lost wages. 
 
A.G. Final Reg.:  
 
(SHQ Observation: The concepts are not changed. The A.G. Final Reg. provide additional 
detail.  Note, rewards are allowed!) 
 

• Unlawful for any employer to interfere with, restrain or deny the exercise of or the 
attempt to exercise any right provided under or in connection with the law. Examples, 
negative factor in evaluations, promotions, disciplinary action, termination or otherwise 
disciplining for the use of EST. 
  

• Unlawful to retaliate against an employee who opposes a practice the employee 
reasonably believes to be in violation of the law or because the employee supports the 
exercise of rights of another employee.  
 

• Exercising rights includes filing and action or institution or causing any proceeding 
regarding the EST law; or testifying or intending to testify regarding any right under EST. 
 

• Adverse action: denying use or delaying payment; termination, reduction of hours, 
negative change to the terms or conditions; discipline; poor assignments or schedule 
changes; false, negative reference; false criminal reports; reports to immigration, 
threatened an employee with adverse action. 

 
Not unlawful %  attendance policies that reward good attendance and holiday pay incentives that 
provide extra compensation for coming to work on the days before and after the holiday are 
permissible %  as long as the employees are not subject to adverse action for exercising their 
rights.  Losing holiday pay incentive due to an absence for EST shall not be adverse action. 
 
Suggested Employer’s Action Steps: 
 

• Determine if the Safe Harbor/Transition Period applies and if it will be implemented.  
 

• Determine if the size of the workforce results in coverage by paid time off provisions. 
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• Determine the method of awarding time that will be utilized. 
 

• Determine the " benefit year#  that will be utilized. 
 

• Establish a record system for recording earned time (if required by the method of 
awarding time selected) and monitoring use. 
 

• Determine if existing paid time off policies provide sufficient time to meet Sick Leave Law 
requirements. 
 

• Modify existing paid time off policies to incorporate Sick Leave Law requirements so as 
to avoid additional absences where absence entitlement is not required and phrase so 
as to avoid obligations to pay upon termination. 
 

• Modify existing FMLA policy and existing SNLA policy to coordinate with Sick Leave Law 
and, where applicable, with other paid time off policies. 
 

• Where applicable, negotiate labor contract provisions to comply with Sick Leave Law 
provisions. 
 

• Establish a make-up time policy to avoid FLSA overtime issues. 
 

• Establish a paid or unpaid sick leave policy, including references to FMLA and SNLA 
leave, if applicable. 
 

• Analyze existing absentee policies to determine if revisions are necessary for 
compliance and to avoid unlawful interference or retaliation. 
 

• Review attendance %  no-fault policies, if applicable, to determine if revision is necessary 
for compliance. 
 

• Train supervisors in compliant management and on how to avoid newly-created 
prohibited action and costly compliance issues, and on the employer! s sick leave 
procedures. 

 
Questions Going Forward: 
 
Assessing the impact and application of these new employee time entitlements and legal 
compliance has to be done on an employer-by-employer basis.  Should you have questions as 
you analyze the effect of the law on your organization or on specific needed action to comply, 
call Sullivan, Hayes & Quinn. We will be pleased to help or to answer questions. 

 
 

 
 
 

Dated June 23, 2015 
 
 

 


